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The last 15 years have witnessed the development of a particular set of EU norms for determining jurisdiction and applicable law for cross-border contracts in disputes brought before the courts of a Member State. These norms have and continue to be devised in response to the increasing cross-border nature of commercial activities and the need for parties, especially weaker parties, to be able to 'access [social] justice', 2 and for the EU to demonstrate and reflect 'global ethical values through new human rights'.
3 In particular, the post Lisbon-era has witnessed the further advancement of a third wave 4 of EU private international laws. These particular EU rules are illustrative of a set of 'methodological, institutional and procedural' 5 norms, intended to meet the objective 6 of securing mutual trust and recognition in civil and commercial matters. The purpose of this chapter is to review recent legislative and interpretative developments in EU private international law and to consider future questions on the role of the third wave of EU private international laws as an emerging set of techniques 7 for enabling access to social justice. Reflecting the three wave development of private international law rules at EU level, Part I of this chapter considers how Treaty objectives act as the procedural underpinning in the approximation of national private international laws in furtherance of 'optimal [EU] integration'.
8 Part II then reviews the technique of approximation of laws through selected secondary and recast EU Regulations. Specifically this has been demonstrated first by the introduction of EU Regulations on applicable law for contract and non-contractual obligations which have sought to provide a coherent basis for party autonomy to underpin rules determining the applicable law for contracts and non-contractual obligations in civil and commercial matters and, second, most recently in the revision and replacement of the Brussels I Regulation. Since 10 January 2015, Regulation EU 1215/2012 (the Brussels I Recast) has introduced a number of significant changes including the introduction of a new ground of jurisdiction for the recovery 2 of cultural objects; 9 a basis upon which there may be a stay of proceedings in favour of prior proceedings in a non-Member State; clarification of the position of the court first seised in the cases where proceedings have been brought contrary to a jurisdiction or arbitration agreement; and the extension of the dual 10 operation of national residual jurisdiction through the gradual extension of the EU acquis via the 'partial reflex effect'. The legislative approach to approximation of EU private international laws for the promotion of the internal market has also been evident in recent proposals for Regulations on Collective Consumer Redress and a Common European Sales Law. Part III of this chapter focusses on the interpretative approach of the Court of Justice of the European Union (CJEU) in asserting mutual trust, mutual recognition and fundamental rights in civil and commercial matters under the Brussels I Recast Regulation and Rome I and II Regulations. Part IV examines procedural developments for the effective enforcement of judgments from the courts of a Member State through the abolition of exequatur in the Brussels I Recast. Combining these parts, this chapter concludes that in order to effectively regulate internal market behaviour and respect the continued divergences in national laws, the current stage of approximation of EU private international laws requires to be applied in tandem with substantive EU and national laws. Only then will EU private international law be regarded as a methodological, institutional and procedural 11 gatekeeper in enhancing fundamental social rights in the resolution of crossborder disputes.
PART I: CONFLICTS JUSTICE AND THE EMERGENCE OF SOCIAL JUSTICE IN THE THIRD WAVE EU PRIVATE INTERNATIONAL LAWS
The aim, or 'social obligation', 12 of private international law is to provide parties to a crossborder dispute with 'conflicts justice'. This distinct form of social justice seeks to recognise foreign laws and sustain cross-border legal relationships through the operation of 'secondary rules'. 13 When one party contracts with a seller in another jurisdiction, the cross-border nature of such a contract continues to necessitate reference to such rules. In particular, these rules determine where the aggrieved party may bring a dispute to court, what law applies to their dispute and in what circumstances a foreign judgment may be recognised and enforced. Depending on the scope and objective of the rules in question, the formation of private international laws are either subject to the exclusive competence of the EU or continue to remain (for the time being) 14 residual to the Member States.
Whilst the EU strives towards the approximation of private international laws, it is helpful to briefly reflect on the traditional and EU objectives of 'conflicts justice'. The first objective -'maintain[ing] regulatory diversity'
15
-reflects a general premise to enable parties to predict, determine and select the forum and law applicable to their cross-border relationships. 16 The second objective of traditional conflicts justice, as this author has previously commented, is to complement 17 techniques of social justice underpinned in substantive law. When questions of jurisdiction (where to adjudicate) arise, private international law rules enable both parties to predict the 'litigation and transactional risk' 18 9 L Gillies, 'The conflict of laws as a technique of demand side regulation in claims for the recovery of cultural objects, ' (2015) associated with potential contractual -and non-contractual -relations. In cross-border cases concerned with commercial interests, party autonomy remains the prevalent rationale in the design and application of jurisdiction and applicable law rules. Commercial parties can and do negotiate and allocate jurisdiction to a particular judicial or arbitral court, as well as selecting the law applicable to their contractual and non-contractual obligations. Having made such choices, commercial parties are then able to determine whether their chosen court can issue provisional or protective measures, whether special jurisdiction rules may be utilised and the effect of the lex fori's mandatory rules on the parties' obligations.
In cross-border cases where special interests are involved -contracts involving weaker parties such as consumers -the particular emphasis on conflicts justice and private international law rules is the 'inequality'
19 of power between the parties and the consequential risks of cross-border contracts for the weaker party. from the consumer's perspective 25 is being able to sue the seller -and be sued -in his home jurisdiction. In determining the applicable law for consumer contracts, the tensions between consumer protection and party autonomy resulted in a special choice of law rule which preserved the latter via a combination of mandatory rules of the consumer's habitual residence and the public policy of the lex fori. More recently, a series of special choice of law rules have been introduced for a range of disputes concerned with non-contractual obligations in Regulation EC 864/2007 (the Rome II Regulation) involving product liability, anti-competitive behaviour or acts restricting competition, environmental damage, infringement of intellectual property rights and industrial action. Claims for anti-competitive behaviour or acts restricting competition may ultimately be facilitated through the ability of consumers or their representatives to raise collective claims for damages.
The Procedural Framework of EU Private International Law
The development of EU private international law rules has progressed in three 'waves'. The first wave was the objective towards the reciprocal recognition and enforcement of foreign judgments and of rules of jurisdiction through the introduction of the Brussels Convention 1968. The change of the pillar structure by the Amsterdam Treaty brought jurisdiction for civil and commercial matters within the 'scope of the EU-based legislation' 26 and was intended to improve access to justice through improving and simplifying rules of conflict of laws and jurisdiction where an internal market need was demonstrated and where action by Member States alone was regarded as insufficient. In 2007, the Lugano Opinion supplemented this approach by confirming the EU's competence 27 to legislate on those external matters having an impact on the internal market. introduced revised jurisdiction rules for consumer contracts to take account of developments not foreseen when the Brussels Convention 1968 was being negotiated. It reaffirmed the 'Country of Destination' approach in the Brussels Convention 1968 by enabling a consumer (subject to particular criteria) to sue a foreign business in the consumer's jurisdiction. More recently, the third wave of approximated EU private international laws continues as a result of Article 81 of the Treaty of Lisbon, supported by the Stockholm Programme. 28 Article 81 provides for the approximation of laws and has been exemplified by the introduction of various EU Regulations on choice of law 29 and the interpretation and revision of key aspects of the Brussels I Regulation.
In the last ten years, the regulatory function and framework of EU private international law has pursued the objective of approximation of laws, promoted the function of the internal market, sustained the principle of mutual recognition and more recently sought to support the enforcement of transnational fundamental rights. 30 Private international laws require to be utilised in cases of lis pendens (parallel proceedings), in litigation involving multiple parties in different jurisdictions, in litigation concerning arbitration and jurisdiction agreements and in determining jurisdiction over disputes connected to non-EU Member States. Two key developments have contributed towards the creation of a transnational framework of EU private international law. First, the basis and technique of formulating private international laws shifted from national interests and international cooperation to a focus on transnational interests. This was achieved through a combination of competence changes brought about by the Treaty of Amsterdam and the Treaty of Lisbon and by EU Regulations introduced and interpreted by the EU Institutions. Second, it is recognised that private international laws offer a discrete regulatory function for the global ordering of private disputes. 31 The effect of this framework is intended to have continued impact where crossborder disputes have connections external to the EU. However, as Muir-Watt confirms, the wider function of private international law must serve not just the individual's right to access justice through proceedings in a foreign court, or the application of a foreign law, or the enforcement of a judgment. According to Muir-Watt, private international law must be used as a regulatory technique which responds to emerging trends in global governance and cross-border litigation. 32 Private international law must also continue to respond to the increasing role of businesses as well as institutions in the regulation of legal relationships conducted via electronic commerce. It is in this context that the 'need [for and] acceptance' 33 of EU private international laws as a technique of social justice must be sustained.
First, the introduction of two new Regulations have sought to provide a coherent basis for party autonomy to underpin rules determining the applicable law for contracts and non-contractual obligations in civil and commercial matters. Second, the revision of Regulation EC44/2001 by Regulation EU1215/2012, the Brussels I Recast Regulation, has with effect from 10 January 2015 sought to 'respect fundamental rights […] in particular […] 28 'The Stockholm Programme -An Open and Secure Europe Serving and Protecting Citizens,' OJ 2010 C115/01; for example at 1.1 where two political priorities identified were (i) the 'promoti(on) [of] citizenship and fundamental rights' to provide '(A)llowance … for the special needs of vulnerable people,' and (ii)'(A) Europe of law and justice' via 'mechanisms that facilitate access to justice … so people can enforce their rights …' words removed and added for syntax. Article 47 of the Charter'; 34 introduced a basis for the stay of proceedings in favour of pending proceedings in a non-Member State; clarified the position as regards the operation of jurisdiction and arbitration agreements under the EU Regime and extended the dual 35 operation of national residual jurisdiction through the gradual extension of the EU acquis via 'partial reflex effect.' Part II of this chapter will now turn to the interpretative approach of the CJEU in asserting mutual trust and recognition in jurisdiction rules under the Brussels I Regulation for civil and commercial matters and consider the changes that have been brought into effect by the Brussels I Recast.
PART II: METHODOLOGY OF EU 44/2001 IN RECENT CASE LAW OF THE CJEU AND THE EFFECT OF THE BRUSSELS I RECAST
During the last ten years, the interpretation of specific jurisdiction rules in the Brussels I Regulation by the Court of Justice has provided a particular insight into how the Regulation's scope and objectives have been re-affirmed 'by the language of it rules'.
36
There are four key areas where this has occurred; first, the assertion of jurisdiction in a Member State in breach of a jurisdiction or arbitration agreement; second, in the continued operation of Member States' internal jurisdiction rules; third in procedural measures designed to restrict proceedings abroad and fourth by the Court of Justice's particularised approach to the interpretation of business to business special jurisdiction based on breach of contract, torts and claims involving multiple parties. These 'square of impact' judgments are reflective of the evolution of the four cornerstones of civil jurisdiction espoused by the Jenard Report 37 and Kruger. 38 In particular, they demonstrate the continuing role of the CJEU in determining on what basis the court of a Member State under the Brussels I Regime can assert jurisdiction and the response of the other EU institutions through the process of legislative review. Each of these four corners of the CJEU's interpretative square will be examined before the effect of the revision of the Brussels I Recast will be considered.
Business to Business Jurisdiction
The rationale of the Brussels I Regime is to ensure jurisdiction is allocated to a Member State in fulfilment of the Regulation's objectives. A related concern that,until recently, has persisted is whether the courts of a Member State are permitted to stay proceedings in favour of proceedings in the courts of a third or non-Member State. The second and third corners of the CJEU's square of impact decisions may be considered simultaneously.. The second corner of CJEU decisions has been concerned with the assertion of jurisdiction in one Member State in breach of a jurisdiction or arbitration agreement in favour of the courts of another Member State. The two predominant cases are Gasser v MISAT 43 and Allianz Spa v West Tankers (The Front Comor). 44 In Gasser v MISAT, one of the parties commenced proceedings in the Italian court in breach of an exclusive jurisdiction agreement in favour of Austria. The Court of Justice affirmed that the Italian courts could assert jurisdiction as the court first seised, irrespective of the parties' prior jurisdiction agreement on the premise that mutual trust and confidence must be ensured in allocating jurisdiction under the Brussels Convention so as to 'prevent parallel proceedings [and] avoid conflicts between decisions'. 45 In similar fashion, the decision in Allianz Spa confirmed that proceedings could continue in the courts of a Member State (Italy) in breach of an agreement to arbitrate in the courts of another Member State (England).
The introduction of Regulation EU 1215/2012, the Brussels I Recast, now offers scope for a different outcome as regards the operation of a jurisdiction agreement and the role of the court seised. Recital (22) and Article 31(2) of that Regulation confirm that an 'exception to the general lis pendens rule'
46 is justified where an exclusive jurisdiction agreement operates and the court of a Member State is seised for that purpose. In such a situation, proceedings in the other court 'shall be stayed' 47 until the jurisdiction of the court 'designated' 48 in the jurisdiction agreement is determined. Whilst proceedings brought in breach of an arbitration agreement remain possible under the Recast, subject to Recital (12) and its limited 'effects', 49 the national court may still refer the parties to arbitration 'in accordance with [its] national law'. 50 The third corner is concerned with procedural measures designed to restrict proceedings abroad. The case of Turner v Grovit 51 confirmed that it is incompatible with the Brussels Convention for the court of a Member State to grant an anti-suit injunction to restrict proceedings in the courts of another Member State. The position under the Brussels I Recast is -not surprisingly in the light of the scope and objectives of mutual trust in the allocation of jurisdiction and through the mutual, automatic recognition of judgments -unchanged.
The fourth corner of the square is illustrative through an emerging set of particularised interpretations from the Court of Justice on special jurisdiction rules for breach of contract, torts, disputes involving multiple parties and consumer contracts. In matters relating to contract, there have been a number of recent cases which have sought to emphasise the distinction between the special grounds of jurisdiction contained in Article 7(1) (ex Article 5(1)) and as between Articles 7(1) and 7(2) (ex Articles 5(1) and 5(3)). Three recent cases illustrate the scope of jurisdiction under Article 7(1)(a) (ex Article 5(1)(a)) for a matter relating to contract. 57 the Court of Justice was required to determine whether the dispute in question constituted a matter relating to tort (following national law interpretation) or a matter relating to contract.The Court of Justice confirmed first, that for the latter basis to operate uniformly and in line with the objectives of the Regulation, the obligation must be classified as contractual; second, the dispute upon which jurisdiction is premised must constitute a breach of contractual rights and obligations in respect to which, third, regard should be given to 'the purpose of the contract'.
58 Following a series of decisions from Falco Privastifung 59 through to Rehder v Air Baltic, 60 Color Drack 61 and Wood Floor Solutions, 62 the Court of Justice has continued to distinguish the applicability of Article 5(1) (now Article 7 (1)) for the sale of goods, the provision of services 63 and mixed contracts.
The Court of Justice has also continued to develop its jurisprudence on special jurisdiction in the Brussels I Regulation through a series of particularised rulings on the scope of Article 5(3) (now Article 7(2)) in respect to claims for breach of intellectual property. 64 Two cases of interest to business to business relations were concerned with multiple perpetrators on the one hand and the liabilities of director/shareholder on the other. The former issue was considered in Hi Hotel HCF v Uwe Spoering. 65 This case follows on from the earlier decision in Melzer 66 where the court confirmed that it would be 'contrary to the general scheme and objectives' 67 of the Brussels I Regulation for Article 5(3) (now Article 7(2) ) to apply where the defendant had not acted within the jurisdiction. In the former case, the defendant was alleged to have acted in France; however, the claimant was seeking to establish jurisdiction for breach of copyright which was alleged to have occurred via a third party publisher in Germany. Whilst the Court of Justice confirmed that Article 5(3) (now Article 7(2)) could not 8 be a basis of jurisdiction against a defendant who did not act there, jurisdiction was established in Germany as the place of damage with damages limited to that place. With regard to the latter issue of directors'/shareholders' liability, in ÖFAB, Östergötlands v Koot 68 the Court of Justice offered responses to two important sub-questions; first, that the place of a harmful event which is alleged to have resulted from the actions of directors or shareholders is 'the place to which the activities […] and the financial situation related to those activities are connected' 69 and second that the determination of jurisdiction under Article 5(3) (now Article 7(2)) is unaffected when a creditor 'transfers' 70 a claim to another creditor. A final species of special jurisdiction which also continues to be significant is jurisdiction over multiple defendants, 'in the court for the place where any one of them is domiciled'. 71 In the decision Land Berlin v Sapir and Others, 72 the Court of Justice was required to determine whether the recovery of unpaid monies from a compensation scheme paid by a public body fell within the scope of a civil and commercial matter in accordance with the Brussels I Regulation and if so whether Article 6(1) (now Article 8(1)) applied and extended to claims where other defendants were not domiciled in an EU Member State. The Court confirmed that given the nature of the scheme and the basis upon which monies could be claimed under it, the dispute was a civil and commercial matter for the purposes of Article 1; second, the Court confirmed its earlier reasoning in Freeport to the extent that Article 6 (now Article 8 ) is justified if the connections between proceedings render it 'expedient to determine those actions together in order to avoid the risk of irreconcilable judgments'. 73 As regards the third matter, the Court confirmed that the 'special'
74 nature of Article 6 (now Article 8 ), in combination with the operation of residual jurisdiction in Article 4 (now Article 6 ) and exclusive jurisdiction (which operates regardless of the defendant's domicile) could not mean that Article 6 (now Article 8 ) applied when one of the defendants was domiciled in a non-EU Member State.
Business to Consumer Jurisdiction
As far as cross-border consumer disputes are concerned, the way in which the EU has sought to improve the 'just distribution of regulatory authority' 75 is through the introduction, application and interpretation of approximated, EU private international laws. A special or particularised strand of social justice has emerged in EU private international law, in particular for cross-border consumer contracts. Under Article 15 of Regulation EC 44/2001 the Brussels I Regulation, 76 a private consumer was able to bring proceedings in the jurisdiction where he is domiciled subject to the business pursued or having directed its commercial activities there. Articles 3, 4 and 6 of the Regulation EC 593/2008, the Rome I Regulation, determine the applicable law of the contract and the mandatory rules of the consumer's habitual residence. In order to 'access justice', 77 throughout the EU Member States, private international law rules are an example of an 'access to justice' 78 technique. The EU's overarching objective is to contribute towards the completion of the internal market 9 through improving the 'effectiveness [of] consumer policy', 79 the implementation of Articles 38 and 47 of the Charter of Fundamental Rights and the approximation of laws in civil and judicial matters. However, if their value as a legitimate technique of facilitating consumers' access to social justice is to be sustained, the role, scope and substance of private international laws as second order rules requires continued coordination between national and supranational levels.
Consumers are provided with particular protection in accordance with Treaty and ECHR objectives. Readers will be aware that in order to establish jurisdiction in civil and commercial matters over a 'protected' 80 consumer contract, Regulation EC 44/2001 required a business to have its commercial operations or to have directed its activities in the courts of the Member State in which the consumer is domiciled. Whilst Briggs regards Article 15(1)(c)(now Article 17(1)(c)) as the 'most significant' 81 aspect to establishing jurisdiction over such contracts, he recently acknowledged that it is 'too narrow in scope'. 82 Three simple examples may be instructive at this point. If an English consumer wanted to sue a seller based in Spain for breach of contract, subject to any jurisdiction agreement, he could have raised proceedings in England relying on Articles 15(1)(a)-(c) of the Brussels I Regulation. Alternatively, if the English consumer wanted to sue a Scottish seller for breach of contract, he could do so in the English courts using analogous rules contained in Schedule 4 to the Civil Jurisdiction and Judgments Act 1982 (as amended). Prior to the introduction of the Brussels I Recast considered below, if the English consumer had previously wanted to sue a business based in Brazil , he would have 83 been required (in the absence of the defendant's presence, agreement or submission to the English courts) to apply the relevant Member States' jurisdiction rules applicable to a defendant not domiciled in an EU Member State. 84 In such a case, unless the Brazilian business was present or submitted to the jurisdiction of the English courts, the English courts would have to grant service of proceedings out of the jurisdiction, if the consumer could demonstrate that the English court is forum conveniens. Whilst the prospect of an individual consumer being able to take such action against a foreign business (whether EU or non-EU based) is slim, the protectionist objectives of both jurisdiction and choice of law rules for consumer contracts should ensure that the mandatory rules of the consumer's domicile -English law in these three examples -still applies.
Nevertheless, the effective horizontal application of Article 15(1)(c) continues to rest upon the interpretation by the Court of Justice. Crucially, there have been a number of recent decisions from the Court of Justice which have sought to clarify discrete aspects of Article 15, . Whilst these cases have been generally instructive, they demonstrate the limitations of the terminology used and the strict interpretation of the special jurisdiction. In Pammer and Hotel Alpenhof, 85 as this author has previously stated, 86 the prevalent issue was whether the activities of a business' or agent's website demonstrated a 'sufficient connection' ('alignment'
87
'uses as website to align, direct or target its activities to consumers'.
88 This assessment requires the national court to take account the geographical scope of the business' location, the provision of commercial services and the construction of the website in question.
A Preliminary
Reference has yet to be put to the Court as to the extent to which a business' web-based software application ('app') constitutes directed activity towards the consumer's domicile by analogy with an active website. However, in Daniela Mühlleitner v Ahmad Yusufi and Wadat Yusufi, 89 the Court of Justice confirmed its earlier approach in Ilsinger v Dreschers 90 that a contract between the business and the consumer did not have to be concluded in the consumer's domicile for Article 15(1)(c) (now Article 17(1)(c) ) to operate. In Mühlleitner, the claimant raised proceedings in Austria concerned with the sale of defective goods. The defendants argued that they should be sued in Germany since they said they did not direct their activities to Austria and that the parties' contract was concluded in Germany. Having failed to establish jurisdiction at first instance, the Austrian Appeal court referred to the Commission and Council's earlier 'Statement on Article 15' 91 which required the contract to be concluded at a distance. The claimant appealed to the highest Austrian court which, based on Pammer, regarded the defendants as having directed their activities to Austria. In the end, the Court of Justice only answered the particular question whether the consumer contract had to be concluded at a distance for Article 15(1)(c) (now Article 17(1)(c)) to operate. The Court of Justice said that it did not require to be concluded at a distance to ensure that the jurisdiction rule operated as a derogation to Article 2 (now Article 4 ) as the general rule. Furthermore, the interpretation of Article15(1)(c) ) (now Article 17(1)(c)) was to ensure it took account of changes in technology to the extent that the previous requirement under Article 13 of the Brussels Convention 1968 that the advertisement was made in the consumer's Member State consumer concluded the contract in his domicile was removed. It is to be expected therefore that this reasoning would apply to a business app which provides the equivalent or greater functionality for interaction between the parties, irrespective of where the consumer is situated at the time the contract is concluded.
In a similar case, Lokman Emrek v Vlado Sabranovic, 92 the claimant argued that the German court had jurisdiction for breach of warranty of a second hand car and that the defendant's business activities on the internet were directed to Germany. The German court did not uphold jurisdiction since Mr Sabranovic's website was not deemed to have been directed to Germany. So Mr Embrek appealed arguing that no causal link required to be shown between the website, the commercial activity and the conclusion of the contract. The Regional German court agreed with Mr Emrek that a causal link was not required but that 'at the very least, the trader's Internet site should form the basis of the actual conclusion of the contract with the consumer …' 93 so as to avoid fortuitously contracting with a trader. The Court of Justice followed its previous decision in Shearson Lehmann Hutton v TVB 94 and held that whilst a causal link is not a requirement of Article 15 (now Article 17 ), in terms of proof, it may constitute strong evidence of the link between the contract and the seller.
Since 10 January 2015, Regulation EC 44/2001 has been replaced by Regulation EC 1215/2012, known as the Brussels I Recast. Whilst there is no substantive change to the content of the special jurisdiction rule for consumer contracts in Article 17, a change of emphasis has sought to enhance the ability of consumers to raise proceedings in their home jurisdiction under Article 18 (ex Article 16). Under Article 16 of the Brussels I Regulation, consumers were able to bring proceedings against businesses in other EU Member States in the courts of their domicile or the court of the Member State in which the other party is domiciled. This dualist approach required reference to Member States' residual jurisdiction rules in the event that the business seller was domiciled in a non-EU Member State. As a consequence of the Amendment to the Brussels I Regulation proposed by the European Council and the European Parliament, the Brussels I Recast has introduced 'partial reflexive effect'. 95 In essence, the operation of the current basis for proceedings in the Member State where the consumer has his habitual residence will be extended beyond the scope of businesses situated in another Member State. The consequence of this Amendment is now contained in Article 18 of the Recast. In essence, whether or not the business is domiciled in a Member State, consumers may bring proceedings against a defendant business in the courts of a Member State where the consumer is domiciled. The justification for this Amendment is to enable further access to justice. This Amendment is a particularly significant approximation of special jurisdiction rules for the EU consumer and for businesses domiciled outside the EU. Whilst they may not have a branch, agency or other establishment in an EU Member State, such businesses may target EU consumers via websites. Whilst the approximation of such rules may be intended to increase the scope for consumer's to raise proceedings where they are domiciled, the practical net effect of this change is to ensure greater access to the substantive law of the consumer's habitual residence, including its mandatory rules where applicable.
PART III: THE INSTITUTIONAL RESPONSE TO MUTUAL RECOGNITION AND ENFORCEMENT OF JUDGMENTS IN EU1215/2012, THE BRUSSELS I RECAST
EU Private international laws are also concerned with ensuring judgments are capable of automatic recognition and enforcement between Member States. From the consumer's perspective, being able to sue a business, regardless of its domicile, in his own jurisdiction is pivotal. As mentioned above, the consumer can be assured of the knowledge of his own courts as well as the substantive law. Once the consumer or his representative obtains a judgment, the dual issues of recognition and enforcement arise. In accordance with Article 36 of the Recast (ex Article 33(1)), a judgment obtained from a Member State was capable of recognition in another Member State without any special form or procedure. Furthermore, judgments from Member States were entitled enforcement in another Member State once declared enforceable. In order to streamline the enforcement procedure and support the mutual recognition of decisions between the Member States, the requirements for exequatur -intermediate measures 96 to declare the enforceability of a judgment from one Member State in another -have been abolished by Article 39 of the Recast.
PART IV: COORDINATING EU PRIVATE INTERNATIONAL LAWS WITH INITIATIVES IN COLLECTIVE REDRESS AND THE COMMON EUROPEAN SALES LAW
More recently, the EU Commission has put forward two new, inter-related proposals. The first is the Commission's 'Initiative on Collective Redress'. 97 The second proposal is a
